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B Bans on “Partial-Birth” Abortion

BACKGROUND: Beginning in the 1990s, states began enacting a dizzying array of laws aimed at
prohibiting “partial-birth” abortion, defined in a variety of manners, in all but the rarest of circumstances.
Almost all of these exceptions allow an otherwise banned procedure only when a woman’s life is in danger;
some have an exception to avert major physical impairment while others have a broad health exception to
protect the physical and mental health of the pregnant woman. Because of constitutional challenges, most of
these laws have never been in effect.

In its April 2007 decision in Gonzales v. Carhart, the Supreme Court upheld the federal Partial-Birth
Abortion Ban Act of 2003 and, in the process, set a major jurisprudential precedent. The federal law includes
no health exception. Moreover, although the law does not include a precise medical definition of what is
banned, the Court found the federal law’s definition sufficient to pass constitutional muster. The federal law is
currently in effect and the Supreme Court precedent may bring consistency to state laws, which are still
important as they allow for state and local law enforcement and, potentially, stiffer penalties.

HIGHLIGHTS:
= 3] states have enacted bans on “partial-birth” abortions.
= 13 state laws have been specifically blocked by a court and are not in effect.
= 18 state laws are in effect; 7 of them remain unchallenged but, because of the broad nature of
their language, are presumably unenforceable under the Supreme Court’s 2000 decision in
Stenberg v. Carhart, which struck down a Nebraska ban.
= The definition of what constitutes a “partial-birth” abortion varies from state to state.
= O states laws mirror the definition in federal law, with 8 of these laws in effect.
= 25 state laws have definitions not patterned after federal law, but only 9 of these laws are in
effect.
= All 31 state laws include some sort of exception.
= 3 states have bans that include a health exception.
= | state includes a broad health exception that allows a physician to perform a “partial-
birth” abortion if necessary to protect against physical or mental impairment of the
pregnant woman.
= 2 states include a narrow health exception that allows a physician to perform a “partial-
birth” abortion to protect only against bodily harm to the pregnant woman.
= 28 states have bans that allow for an exception only when a woman’s life is in danger, with
15 of these bans in effect.
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V¥ Enforcement permanently enjoined by court order; policy not in effect.
§ This law is temporarily enjoined pending a final decision in the courts.

X Policy is currently in effect.

* Law applies post-viability only.

This policy is presumably unenforceable under the terms set out in Stenberg v. Carhart; however, it has not been challenged in court.

FOR MORE INFORMATION:

For information on state legislative and policy activity,
click on Guttmacher’s Monthly State Update, for state-
level policy information see Guttmacher’s State Policies
in Brief series, and for information and data on
reproductive health issues, go to Guttmacher’s State
Center. To see state-specific reproductive health
information go to Guttmacher’s Data Center, and for
abortion specific information click on State Facts About
Abortion. To keep up with new state relevant data and
analysis sign up for the State News Quarterly Listserv.
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